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Today’s Agenda

Want to accomplish 3 Things:
1. Understand what TOLI cases tell us
2. Relate to real life 
3. Show how to avoid                                     

issues
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Why Worry? 

“A violation by a trustee of a duty required by 
law, whether willful, fraudulent, or                         
resulting from neglect, is a                                           
breach of trust, and                                                                   
the trustee is liable                                                                     
for any damages                                                    
proximately caused                                                                 
by the breach.” 

Excerpt from the Nebraska case, Rafert v. Meyer
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The Expectations of a Trustee

• Prudently invest 
• Follow specific terms
• Refrain from benefiting
• Act impartially 
• Administer in best interests 

of the beneficiaries 
• Avoid conflicts of interest 
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Cochran v. KeyBank, NA

Primarily a policy replacement 
case
• A successor trust case
• Initial policy was 

exchanged for a VUL 
policy,  which was then 
exchanged for a GUL 
policy

• Death benefit in trust 
dropped dramatically 
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Why Replace the VUL Policy?

Good reasons?
• Grantor stopped gifting
• VUL policy has 

investment risk 
• Projected lapse 

before LE
• GUL policy with no 

investment risk
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Why Replace the VUL Policy?

• Outside vendor input
• Reviewed one policy type,  

one carrier
• Replaced $8M in VUL 

coverage with $2.5M in GUL 
coverage

• Less than one year later the 
insured/grantor died



4

Click to edit Master text styles

Would You Have Replaced the VUL Policy?

YES
Or
No
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Beneficiaries Sued the Bank

• Breached fiduciary duties as 
trustee

• Delegated decision making 
functions  

• Disregarded outside vendor’s 
advice 

• Failed to investigate alternatives 
aside from retaining VUL policies 
or exchanging them for the JH 
policy

• Breached duty of loyalty 
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The Court Ruled – KeyBank Did Not Delegate  

• Agent provided a 
policy replacement 
option, but……                        
since KeyBank looked 
to an “outside, 
independent entity” 
to provide  
recommendations……
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Delegating Decision Making Functions

• How much 
influence does the 
Grantor have?

• Do you understand 
the replacement 
policy and the 
existing policy?
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Two Replacements That Could Have 
Resulted in a Successful Lawsuit

1. VUL policy replacement to Index UL policy
• Agent was best friend of Grantor
• New policy had COI 4 times the existing policy

2. Three WL policies to be replaced by a new UL policy 
with minimal death benefit guarantees
• Existing policy if DB reduced                                                             

provided $2.5M guaranteed
• New policy provided $2M                                                                    

but not guaranteed

Click to edit Master text styles

The Court Ruled – On Replacement Selection

• Court agreed 
trustee “could have 
done more,” and 
process “was 
certainly less than 
perfect,” but it was 
“adequate”
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The Court Ruled – Failing to Provide Info

• Trustee had no 
“requirement [to] 
notify the beneficiaries 
of the impending 
exchange . . . neither 
their consent nor 
approval were 
required to carry out 
the transaction”
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Failing to Provide Info??

• What information do you 
provide to Grantor? 
• How often?

• What information do you 
provided to Beneficiary? 
• When? 
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The Court Ruled – On Loyalty

• The underwriting 
process “cannot 
be effectuated 
without 
communication 
between a trustee 
and settler”
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Key Lessons From KeyBank Case

1. Limit Grantor and outside involvement
2. No “flavor of the month” replacements 
3. Understand new and existing policy 

• Or ask for help
4. Document review of policy options
5. Make all completely aware                                                                                

of all options and outcome
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French v. Wachovia Bank N.A.

• Replacement case – Internal
• “Underperforming” WL to GUL
• Memos and reports detailed the 

replacement pros and cons
• Waiver was created but never 

signed
• Grantor asked for rebate of 

commission
• Grantor and beneficiaries 

attempted to reverse the 
transaction
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Beneficiaries Sued the Bank

• Replacement “violated the 
prudent-investor rule” 

• “Insurance swap” made “in 
bad faith” 

• Such a bad investment 
that it was violation of the 
bank’s duty of prudence
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The Court Ruled – Prudent Investor/Bad Faith

• Trustee has “undivided loyalty to 
beneficiaries”…“strict 
prohibition against self-dealing” 
But…

• The trust instrument can “waive 
the general rule and authorize 
the trustee to engage in 
transactions that involve self-
dealing” 

• “Express conflicts waiver” allows 
the trustee to operate “without 
regard to conflicts of interest”
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The Court Ruled – Bad Investment

• The exchange 
maintained the same 
death benefit and saved 
$620,000 in premium

• The new policies lacked 
cash value, but, “the 
trust did not need life 
insurance cash value as a 
tool; the trust was well 
diversified in other 
assets”
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Key Lessons From Wachovia Case

1. Understand trust document
2. Act in good faith
3. Understand all aspects when making decisions
4. Focus on documentation
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Hatleberg v. Norwest Bank, Wisconsin 

• Poorly drafted 
document

• Error with Crummey 
provision

• Bank was made aware 
and did nothing

• When Grantor passed                         
away all were made                           
aware
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The Court Ruled – Trustee Duty

• “No duty to review the 
trust to ensure its 
effectiveness as an 
instrument to avoid estate 
taxes,” since “the trust 
instrument did not assign 
this responsibility to the 
trustee and the trustee did 
not draft the trust”

But……
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The Court Ruled – Trustee Duty

• Trustee “breached a 
duty” to the grantor by 
continuing to direct 
her to contribute to 
the “trust to save 
estate taxes after it 
realized the trust was 
defective” 
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Key Lessons From Hatleberg v. Norwest Bank

1. Alert Grantor(s) (and 
Beneficiaries) when 
something is awry

2. Proper trust 
administration
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Paradee v. Paradee

• Family issue case
• ILIT for grandson, son believed his 

father’s second wife, Eleanor,  
“turned his father against him”

• Initial trustee, agent who sold 
policy 

• Grantor with health issues
• Eleanor attempted to revoke trust, 

surrender policy, take loan 
• Beneficiary not told of trust rights
• Eleanor, then handyman named 

trustee
• Policy lapsed
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The Court Ruled – Trustee Duty

• Agent (Trustee) breached 
his fiduciary duty, “aided 
and abetted” by Eleanor 

• He had duty “to 
administer trust property 
solely in the interests of 
the beneficiary,” but 
attempted to “please his 
long-time clients” 

• Eleanor also liable
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Key Lessons From Paradee v. Paradee

1. Non-corporate trustee, you have a 
higher standard of care

2. Grantor business value cannot sway 
the trustee from administering trust 
“solely in the interests of the 
beneficiary.” 

3. Family squabbles, second 
marriages, failing physical and/or 
mental health of the grantor are all 
red flags that signal a trust requires 
special diligence. 
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Rafert v. Meyer

• Attorney drafted an ILIT that named 
him trustee

• Article II of the trust instrument 
contained exculpatory language

• Attorney signed applications, but 
provided a false address

• $250k paid to start the policies, but 
premium and lapse notices to false 
address

• Another $250k paid to the agent of 
record, but was not forwarded to 
the carrier – where is it?

• All policies lapsed
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The Court Ruled – Rafert v. Meyer

• Trustee cited Article II as his 
defense, but the court 
disagreed. 

• Trustee governed by trust 
instrument and “also by 
statutes and common-law 
rules” 

• Trustee defense “challenges the 
most basic understanding of a 
trustee’s duty,” the most 
fundamental duty being the 
protection of the trust 
property. 
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The Court Ruled – Rafert v. Meyer

• The exculpatory language 
could not be relied upon 
to “abrogate” the 
trustee’s duty to “act in 
good faith and in 
accordance with the 
terms and purposes of 
the trust and the 
interests of the 
beneficiaries.”
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Key Lessons From Rafert v. Meyer

• Common Sense
• Trust language can alter or waive 

responsibilities, but fundamental 
duties must be followed 

• Exculpatory trust language alone 
will not provide protection 

• Review every life insurance 
application to verify all information 
correct

• Never provide a check for premium 
payment not made out to carrier, 
and send checks directly to the 
carrier
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Naccchio v. David Weinstein and AYCO 

• Not a TOLI case
• Nacchio had longtime advisor who  

introduced a benefit plan using 
survivorship variable life policies

• $4.5 million was to carry policies 
until age 100 -- assuming 
investment returns of 10.68% and 
10.8% 

• In 2010, policies 
“underperforming” 

• Stopped participation in program,  
purchased $85 million in coverage 
for just under $27 million
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Naccchio v. David Weinstein and AYCO 

• Mr. Nacchio/wife filed suit 
alleging the adviser, had 
breached his duty of care 

• Life insurance expert testified 
that Mr. Weinstein was a 
fiduciary and was negligent 

• Based on expert analysis the 
policies had a less than 25% 
chance of persisting until the 
insureds age 93, assuming the 
policy funding
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Naccchio v. David Weinstein and AYCO 

• Defendants responded:
• Mr. Nacchio and Ms. 

Esker and estate planning 
attorney informed of the 
issues 

• Expert testified that 
program identified risks 
of the plan, and fact that 
additional premium 
might be needed
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Would You Assume 10.6% Plus For 
VUL Policy?

YES
Or
No



14

Click to edit Master text styles

Would You Assume 7% For EIUL 
Policy?

YES
Or
No
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Naccchio v. David Weinstein and AYCO 

Took only 75 minutes for jury to award 

$14,200,000 
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Key Lessons From Nacchio v. AYCO

1. When bringing a policy in 
disclose and document the 
expectations around the 
policy 

2. Make sure expectations are 
reasonable and actual 
policy performance is 
monitored with 
documentation that all 
pertinent parties have been 
made aware
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