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Tust Practices and Consulting
Randy Pople is a Certified Financial Planner® and an 
Accredited Estate Planner® with over 30 years of experience 
in Estate Planning and Wealth Management. Prior to joining 
Pople Financial Consulting, Inc., Randy served as president of 
Capital City Trust Company. He also worked as a consultant 
with Cannon Financial Institute and in management roles in 
the Trust Divisions of Wachovia Bank and First Tennessee Bank. 
Randy is a graduate of Memphis State University.
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Randolph M. Pople, CFP®, President   
 
Randy is the Chief Operating Officer of Pople Financial Consulting, Inc. He is past President of 
Capital City Trust Company, Tallahassee, Florida.  His experience includes management roles in 
the Trust Divisions of Wachovia Bank and Trust in Winston Salem, North Carolina and First 
Tennessee Bank in Memphis, Tennessee, as well as Trust consulting while a partner with Cannon 
Financial Institute.   
 
Randy is past president of both the Trust Division of the Florida Bankers Association and 
Tallahassee Regional Estate Planning Council.  He is past Chairman of the Leon County 
Investment Oversight Committee.  He is also past president and board member of Elder Care 
Services.  Randy served on the board for Tallahassee Community College Foundation, the 
Foundation for Indigent Guardianship, Big Bend Cares, the Mary Brogan Museum of Art and 
Science, and the Red Cross.  He is currently an instructor at the Florida Bankers Association Trust 
School and a regular speaker at Trust Banking Seminars and conferences. 
 
Randy earned an undergraduate degree from Memphis State University, completed graduate work 
in finance and accounting at Georgia State University and Memphis State University and is a 
Certified Financial Planner and an Accredited Estate Planner®.  
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I. DISCRETIONARY DISTRIBUTIONS 
 
 A. Background 
 
  1. Our charge:  Carry out the intent of the grantor. 
 
  2. We are bound by the terms of the trust and any other pertinent documents. 
 
  3. We are paid for exercising discretion. 
 

4. Remember:  The alternative to the discretionary trust is an outright distribution, and 
there is a reason that option is not elected. 

 
 B. Types of Discretionary Distributions 
 
  1. Based on an unascertainable standard (permissive) 
 
   a. In the trustee’s sole and absolute discretion 
 
   b. Generally not subject to court intervention 
 
  2. Based on an ascertainable standard (mandatory) 
 
   a. For the purpose of health, education, maintenance, and/or welfare 
 
   b. Creates a duty in the trustee to distribute 
 
   c. Subject to court enforcement 
 
   d. Subject to creditors’ claims 
 
  
 
 
 

Notes  
 ______________________________________________________________________________

______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________ 
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 C. Tax Issues 
 
  1. Income Tax Issues 
 
   a. Distributions from a complex trust carry DNI to the recipient 
 

a. Multiple beneficiaries in the same tier should receive DNI pro rata. 
 

b. Mandatory beneficiaries are subject to WIFO (Worst In First Out) 
 

 Ordinary Income 
 

 Capital Gains 
 

 Tax Exempt Income 
 

 Principal Distribution 
 

c. Discretionary beneficiaries will only receive DNI if it is not consumed by 
mandatory beneficiaries  

 
  2. Estate and Gift Tax Issues 
 

a. Powers of Appointment 
 
 Limited powers of appointment – non-taxable 

 
− The power to withdraw is limited to ascertainable standards of 

maintenance, welfare, support, education and medical. 
 

Example – I direct my trustee to pay out so much of the principal and 
income as my trustee deems reasonable and advisable for the health, 
education, support, and maintenance of my said daughter. 

  
 
Notes  

 ______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
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− The power to appoint to a member of an identifiable class not to include 
the holder, holder’s estate, holder’s creditors, or creditors of holder’s 
estate. 

 
Example – The trustee shall distribute the remaining principal and 
income in equal shares to my three children or for the benefit of any of 
my descendants as may be appointed by specific references to this power 
of appointment in the will of my surviving spouse. 

 
 Non-taxable general powers of appointment 

− 5% or $5,000, whichever is greater, withdrawal right annually, either 
cumulative or non-cumulative. 

 
− Holder of a 5 x 5 power is considered the owner of 5% of the account 

during the time the power is available but has not been exercised (for 
income taxes and estate taxes). 

 
 D. Principal and Income 
 
  1. UPIA defines income and principal - for beneficial purposes 
 
  2. Based on property law 
 

1. Establishes the ground rules for conflicting beneficial interest in trusts 
 

E. The Exercise of Discretion 
 

1. A discretionary power in a trust authorizes the trustee to make distributions based on 
facts known to the trustee at the time of the distribution rather than on facts known at 
the time of the execution of the trust. 

 
  2. The exercise of discretion must be consistent with the purposes of the trust. 
 

 
 
Notes  

 ______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
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 3. The trustee has a duty to act, not react. 
 “I direct the trustee to pay out so much of the income and principal as is necessary.” 
 

  4. Requires the exercise of judgment based on relevant facts 
 
   a. No Absolutes 
 
   b. Standards vs. Laws 
 
  5. Recommendations should be subject to committee review. 
 
  6. Document:  The Decision and the Rationale 
 
 F. Trust Language 
 

1. . . . to make distributions of income and principal in the trustee’s sole and absolute 
discretion. 

 
2. . . . based on the lifestyle to which my wife was accustomed at the time of my death. 
 

   3. . . . taking into consideration assets my husband may own outside this trust. 
 
   4. . . . even to the exhaustion thereof. 
 
 
 
 
 
 
 
 
 
 
 
Notes  
 ______________________________________________________________________________

______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________ 
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G. Discussion Items – Case Studies 
 

1. Consider a $3 million trust under will with income only to daughter and 
remainder to grandchildren at daughter’s death.  Daughter lost her job and health 
benefits and has approached you, as trustee, for help with medical bills related to 
cancer treatment. 

 _____________________________________________________________________
_____________________________________________________________________
_____________________________________________________________________
_____________________________________________________________________
_____________________________________________________________________
____________________________________________________________________ 

 
2. You ran into your client, a 65-year-old widow, at a social event.  She was 

accompanied by the local tennis pro.  Two weeks later, you received a request for 
an $80,000 distribution to purchase two tickets for a four-week Mediterranean 
cruise.  The trust has a current market value of $1,800,000, and the trustee has 
full discretion.  A charity is the remainder beneficiary. 

 _____________________________________________________________________
_____________________________________________________________________
_____________________________________________________________________
_____________________________________________________________________
_____________________________________________________________________
____________________________________________________________________ 

 
3. A testamentary trust has been established for a minor grandchild, the sole 

beneficiary.  The current market value is $600,000.  The grandchild lives with his 
mother (testator’s daughter) who for unknown reasons was not a beneficiary of 
her father’s estate.  The mother has made a request for a distribution on behalf of 
her son for a new roof and repairs to the house.  The trustee has discretion over 
income and principal distributions relative to health, education, maintenance, and 
welfare. 

 _____________________________________________________________________
_____________________________________________________________________
_____________________________________________________________________
_____________________________________________________________________
_____________________________________________________________________
____________________________________________________________________ 

 
 
 


