
keeping trusts on track

itm-twentyfirst.com

Special Session: 
The New DOL Fiduciary Regulations

A Session Specifically Designed for                                                                                                                             
The ITM TwentyFirst University

Thursday, June 23, 2016 at 2pm EDT

1 Hour CE credit for CFP, CTFA and FIRMA Certified Member

Alexander P. Ryan

Of Counsel, Groom Law Group

E: ARyan@groom.com
W: www.groom.com

Presented By:

This course has been approved for 1 Hour CE credit for CFP, CTFA and FIRMA Certified Member

The Institute of Certified Bankers (ICB), a subsidiary of the American Bankers Association, is dedicated to promoting the highest standards of 
performance and ethics within the financial services industry.  This statement should not be viewed as an endorsement of this program or its provider.



keeping trusts on track

© ITM|TwentyFirst 2015. All rights reserved. 

itm-twentyfirst.com
Minneapolis, MN Office T: 612.371.3008
New York, NY Office T: 212.378.6730
Cedar Falls, IA Office T: 866.384.2766

Richard W. Jacobs 
- PDS Services, Inc.
rjacobs@pdscompanies.com / 
pdscompanies.com

Hard to Value Asset Management 
& Recordkeeping

Jon B. Mendelsohn  - Ashar Group
jon@ashargroup.com / ashargroup.com

Life Settlement,Longevity, and 
Secondary Market Valuation 
(SMV®) Specialists

Jason T. Mendelsohn  - Ashar Group
jason@ashargroup.com / ashargroup.com

Life Settlement, Longevity, and 
Secondary Market Valuation 
(SMV®) Specialists

Randy Pople, CFP®, AEP - 
Pople Financial Consulting
rpople@poplefinancial.com / 
poplefinancial.com

Trust Practices and Consulting

Barry Flagg, CFP®, CLU, ChFC, GFS 
- Veralytic, Inc.
bflagg@veralytic.com / veralytic.com

Best Practices Standards for Life 
Insurance Stewards

Don Trone, GFS - 3ethos
don@3ethos.com / 3ethos.com

Leadership, Stewardship 
and Governance (Fiduciary 
Responsibility)

Brad Davidson 
- Spardata/Unique Asset Partners
bdavidson@spardata.com / spardata.com

Hard to Value Asset Valuation 
and Consulting

Jason Hassman - ITM|TwentyFirst
jhassman@itm21st.com / itm-twentyfirst.com

TOLI Policy Management

Michael Brohawn CFP®, CLU  
- ITM|TwentyFirst
mbrohawn@itm21st.com / itm-twentyfirst.com

TOLI Policy Management

Meet The ITM TwentyFirst University Faculty Team

Visit itm-twentyfirst.com/Education to register!



1

Department of Labor
Final Fiduciary Regulation

Presented By: Alexander P. Ryan - Groom Law Group, Chartered

Summer Vacation - see you in September

3

Department of Labor
Final Fiduciary Regulation
Alexander P. Ryan
Of Counsel, Groom Law Group

Thursday, June 23, 2016 at 2pm EDT
1 Hour CE credit for CFP, CTFA and FIRMA
Certified Member



2

Department of Labor Final
Fiduciary Regulation

Alexander P. Ryan
Groom Law Group, Chartered

June 23, 2016

Overview
 Fiduciary Rule
Final Rule
Best Interest Contract
Exemption
Other Exemptions
 Implications and Questions
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Fiduciary Rule: Background
 ERISA and the Internal Revenue Code (IRC)

define the term “fiduciary” to include persons
that give “investment advice” for a fee
 ERISA imposes standards of care and

loyalty on fiduciaries to plans but not IRAs
(which fall under the Internal Revenue
Code)

 All fiduciaries must avoid “prohibited
transactions” (under ERISA and/or the Code)
unless an exemption is available
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Overview of Final Rule

7

 DOL’s April 6, 2016 final regulation re-defines
“investment advice” to a plan or an IRA for
purposes of triggering fiduciary status

 DOL also issued a final “best interest contract”
exemption

 DOL issued another new prohibited transaction
exemption regarding principal transactions and
also amended existing exemptions

 Additional DOL guidance
 Commitment to addressing issues

 Effective date – April 10, 2017 (Jan. 1, 2018 for
some requirements)

Key Take-Aways
 Significantly expands universe of

“advice” fiduciaries
 Key area of focus is IRA rollovers
 Some changes to BIC exemption

compared with 2015 proposal
 But final BIC exemption retains private

right of action for failure to satisfy
“impartial conduct standards” and
differential compensation will be
challenging

8

Final Rule – Key Questions
When analyzing whether a person or
entity is providing “investment advice”
consider:
 Is there a covered “recommendation?”
 How is the recommendation delivered?
 Is the recommendation provided to a

covered recipient?
 Is there a fee?
 Is there an exception?

9
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Framework for Analyzing Investment Advice Fiduciary
Status under the 2016 Final Regulation

A recommendation as to how securities or investment
property should be invested after a rollover, transfer or
distribution to or from an IRA

A recommendation as to the management of securities
or other investment property, including, but not limited to
recommendations on:
• Investment policies or strategies
• Portfolio composition
• Selection of other persons to provide investment

advice or management services
• Selection of account arrangements (brokerage vs.

advisory)
• Whether, in what amount, in what form, and to what

destination to take a rollover or distribution from a
plan or IRA

A recommendation as to the advisability of
acquiring, holding, disposing of or
exchanging securities or investment
property

The person represents or
acknowledges acting as a fiduciary

The person renders advice pursuant
to an agreement, arrangement or
understanding (written or verbal) that
the advice is based on the particular
investment needs of the recipient

The person directs advice to a specific
recipient or recipients regarding the
advisability of a particular investment
or management decision with respect
to securities or other investment
property of the plan or IRA

OR

OR

A Person is an Investment Advice Fiduciary IF he or she makes certain “recommendations”
to certain recipients, for a fee, and either acknowledges fiduciary status or the arrangement
otherwise meets other conditions, unless certain exceptions apply.

See following pages for discussion of
definition of “recommendation” and
exceptions

TO
A Plan, plan fiduciary,
plan participant or
beneficiary, IRA or
IRA owner

A fee or other
compensation (direct or
indirect)

FOR

IF

OR

OR
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Recommendation Characteristics NOT a Recommendation
Objective not subjective Non-individualized investment platforms offered

to participant-directed ERISA plans, if certain
conditions are met

The more individually tailored a
communication is to a specific recipient, the
more likely it is to be a recommendation

Selection and monitoring services, including RFP
response sample investment line-ups if certain
conditions met

Select lists of securities characterized as
appropriate for an investor would constitute
a recommendation, even if no one security is
recommended

Certain types of general communications that a
reasonable person would not view as an
investment recommendation

Actions may be aggregated to form a
recommendation, even if no individual action
is a recommendation

Investment education – permits education
similar to that currently allowed under IB 96-1,
but populating asset allocation models or
interactive materials with specific investment
alternatives not permitted for IRAs (permitted
for ERISA plans under certain circumstances)

A recommendation is a communication that, based on its content, context and
presentation, would reasonably be viewed as a suggestion that the advice recipient
engage in or refrain from taking a particular course of action.

Framework for Analyzing Investment Advice Fiduciary
Status under the 2016 Final Regulation

Framework for Analyzing Investment Advice Fiduciary
Status under the 2016 Final Regulation

Certain activities, even if they involve a “recommendation” that would
otherwise trigger fiduciary status, are excepted from fiduciary status,
provided the person conducting the activity has not acknowledged that it is a
fiduciary with respect to the recommendation or advice given.

 Advice in connection with an arm’s length sale,
purchase, loan, exchange or other transaction
related to the investment of securities or other
property, where the plan or IRA is represented by:
 A bank, insurance company, RIA or broker-dealer; or
 A fiduciary with custody, management or control of

assets of at least $50 million
 Advice in connection with swap transactions
 Advice provided by an employee of a plan sponsor
 Certain other conditions apply to each exception

12
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Other Issues
 “Hire me” – limited relief

 Rollovers covered

 Platform provider limits

 Seller’s exception / BIC eligibility
relationship

13

BIC Exemption
 A kinder, gentler BIC?
 Broader coverage

 Available to cover both plan-level and
participant/IRA holder advice

 Less onerous contract formation
 Fewer IT intensive disclosures
 Remains true to DOL’s “North Star”

 Enforceable “best interest” standard of
conduct

14

BIC Relief Elements
 Fiduciary Acknowledgement
 Impartial Conduct Standards

 Prudence and loyalty
 Reasonable compensation
 No materially misleading statements

15
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BIC Relief Elements
 Warranties

 Adoption of policies and procedures
 Identification of material conflicts and BIC

compliance officer
 No use of quotas, appraisals, etc. except to

the extent designed to avoid a misalignment
of interests

 Disclosures
 In writing
 At or prior to execution of transaction
 Good faith errors curable within 30 days

16

BIC Relief Elements
 Ineligible contract provisions

 Disclaim or limit financial institution’s or
advisor’s liability

 Require waiver or qualification of investor’s
right to participate in class action

 Require mediation of claims in unreasonable
or distant venues

 Permissible limitations
 Mandatory arbitration for non-class actions
 Punitive damages
 Right of rescission

17

BIC Web Disclosure
 Freely accessible to public
 Updated quarterly
 Discussion of business model and material

conflicts
 Typical account fee schedule
 Written description of policies and procedures
 List of all product manufacturers and other parties

providing third party payments
 Compensation and incentive arrangements for

advisors

Good faith errors may be cured within 7 days

18
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Pathway 1 – IRA Investors
 Bilateral contract to cover advice to IRA

investors
 Requires all of the relief elements

 Fiduciary acknowledgement
 Impartial conduct standards
 Warranties
 Disclosures
 Absence of ineligible provisions

 Manual or e-signature of client needed
for new accounts

 Negative consent procedure for contracts
in place prior to January 1, 2018

19

Pathway 2 – ERISA Plans
 Same as pathway 1
 Except no bi-lateral contract required
 Reason – ERISA already contains

enforcement rights
 Significant development from 2015

proposal, which would have required
contracts for advice to IRAs and
ERISA plans

20

Pathway 3 – “BIC Lite”
 Level fee fiduciaries

 Levelized for advisor and financial institution, i.e.,
based on fixed percentage of value of assets or does
not vary with investment recommended

 No indirect compensation (?)
 BIC elements required

 Fiduciary acknowledgement
 Impartial conduct standards

 Elements not required
 Warranties
 Disclosures

 Special Requirement
 Financial institution must document why a rollover

recommendation or a switch from a commission-based
to a level fee arrangement is in investor’s best interest

21
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Proprietary Products
 Investor is provided with written disclosure

of restrictions
 Investor is fully informed of material

conflicts
 Financial Institution reasonably concludes

restrictions will not cause imprudent
recommendations

 Compensation is reasonable
 Advisor’s recommendation is not based on

advisor’s own financial interest or interests
other than investment objectives, risk
tolerance, financial circumstances and needs
of investor

22

Amendments to Existing Exemptions – PTE
84-24

 Scope of relief is now significantly
narrowed

 No longer covers variable or fixed
indexed products for Plans or IRAs

 Now available only (including in the
rollover context) for -
 Receipt of Insurance Commissions (narrowly

defined) on fixed rate annuity contracts and
insurance contracts (IRAs and plans)

 Receipt of Mutual Fund Commissions
(narrowly defined) (plans)

23

Amendments to Existing Exemptions – PTE
84-24

 New definitions of “Insurance
Commission” and “Mutual Fund
Commission”
 Only a traditional “sales commission”

is covered
 Effect: Receipt of revenue sharing, 12b-1

fees, administrative fees, or marketing
fees in connection with plan investments
in funds not permitted

24
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Amendments to Existing Exemptions –
PTE 84-24

 “Reasonable compensation” - now
tracks standards set forth in section
408(b)(2) of ERISA

 Includes new “Impartial Conduct
Standards” (see above discussion
regarding “BIC exemption”)

25

New Exemption for Principal Transactions

 Provides ERISA section 406(a) and 406(b)
relief for a principal transaction between a
Retirement Investor and a Financial
Institution, including –
 The purchase by a Retirement Investor from a

Financial Institution of Debt Securities, UITs and
CIDs, on the recommendation of  the Adviser or
Financial Institution

 The sale of “securities or other investment
property” by the Retirement Investor to the
Financial Institution on the recommendation of
the Adviser or Financial Institution

 Purchases and sales in riskless principal
transactions

26

New Exemption for Principal Transactions

Conditions (BIC-like)
 Written contract for IRAs (executed

prior to transaction, not advice)
 Fiduciary status
 Impartial Conduct Standards (including

best execution)
 Disclosures & Warranties

 No contract required for Plans (but
similar conditions)

27
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New Exemption for Principal Transactions
 Disclosure

 Pre-transaction, as to capacity in which financial
institution will act with respect to the transaction

 Confirmations of the transactions
 Annual lists of executed transactions, statement that

Retirement Investor’s consent to such transactions is
terminable, right of investor to obtain details regarding
assets, model contract disclosures/model notice of
contractual terms, description of financial institution’s
policies and procedures with respect to Impartial Conduct
Standards

 on request
 Exclusions

 Adviser or Financial Institution is discretionary fiduciary
 Adviser or Financial Institution is sponsor or named

fiduciary or ERISA section 3(16) plan administrator
(certain circumstances)

28

Amendments to Existing Exemptions – PTE 86-128

 Historically, this PTE was used in 2 ways
 Affiliated Brokerage: Advice or discretionary

fiduciary recommended or selected affiliated
broker to execute plan or IRA trades (and
broker receives commissions)

 Mutual Funds: Fiduciary recommended or
selected unaffiliated mutual funds for plan or
IRA, effected purchase of mutual fund shares
and received revenue sharing or other third
party payments

29

Amendments to Existing Exemptions – PTE 86-128

Now...
 Affiliated Brokerage

 Limited for IRAs
 Must be discretionary (and not advice) fiduciary
 All conditions now apply

 “Related Entities” may receive commissions
 Narrow definition of “commission” eliminates revenue sharing
 Commissions must be received directly from plan or IRA

 Mutual Funds
 Adds new mutual fund exemption (replacing 75-1, Part II)
 Not available for IRAs
 Includes most of PTE 75-1 conditions as well as most of the PTE

86-128 conditions re “affiliated brokerage”
 Applies only to purchase of mutual fund shares
 Narrow definition of “commission” eliminates revenue sharing
 Commissions may be received from plan or mutual fund

30
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Amendments to Existing Exemptions – PTE 75-1, Part
II(2)

 PTE 75-1, Part II(2) –
 Section 2: Revoked (See amended PTE

86-128)
 No longer available to cover revenue

sharing on unaffiliated fund
purchases/recommendations

31

Amendments to Existing Exemptions – PTE
75-1, Parts I and V

 PTE 75-1 Part I
 Revoked Part I(b) and I(c) relating to

broker’s non-fiduciary advice and services
 Duplicative of section 408(b)(2)

 PTE 75-1 (Part V)
 Expanded to permit an advice fiduciary to

receive reasonable compensation for
extending credit to a Plan or IRA to avoid
a failed purchase or sale of securities
 Several conditions apply

32

Amendments to Other Existing PTEs

Added Impartial Conduct Standards to
 PTE 75-1(Part III)(underwritings)
 PTE 75-1 (Part IV)(market-makers)
 PTE 77-4 (purchase of affiliated

mutual fund shares)
 PTE 80-83 (using proceeds from

securities’ sale to retire issuer’s debt)
 PTE 83-1 (mortgage pool trusts)

33
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Litigation Challenging Final Fiduciary
Regulation

 Five lawsuits filed to date against DOL
and Secretary of Labor, Thomas Perez

 Lawsuits challenge constitutionality and
validity of Fiduciary Regulation and
accompanying exemptions

 Assert claims under the Administrative
Procedures Act, the Regulatory Flexibility
Act, and the First and Fifth Amendments
of the Federal Constitution

 Three cases in Texas, one in DC, and
one in Kansas

34

Litigation Challenging Final Fiduciary
Regulation

 Chamber of Commerce of the U.S.A., et al. v. Thomas
E. Perez et al., Case No. 16-cv-1476 (N.D. TX)

 American Council of Life Insurers, et al. v. U.S.
Department of Labor, et al., Case No. 16-cv-1530 (N.D.
TX)

 Indexed Annuity Leadership Council v. Thomas E. Perez
et al., Case No. 16-cv-1537 (N.D. TX)

 The National Association for Fixed Annuities v. Thomas
E. Perez et al., Case No. 16-cv-1035 (D.D.C.)

 Market Synergy Group Inc. v. U.S. Department of
Labor, et al., Case No. 16-cv-40830 (D.KS)
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